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officers who did not face criminal| charges had the departmental
charges against them dropped. The|civilian sued all six officers.
In a separate incident, one pfficer and a lieutenant in the
SOA unit were working, while off-duty, in a security capacity in a
hospital. An incident occurred during which both officers allegedly
exercised their police powers. No| criminal charges were filed.
They were sued in a civil lawsuit.
The City denied legal representation in the civil actions to
all eight officers. On May 7 and May 27, 1996, the FOP filed
grievances asserting that the City|'s denial of legal representation
to the officers within its unit vilplated the collective negotiations
agreement. The City denied these grievances and the FOP demanded
arbitration. On July 16, the SOA |[demanded arbitration of a
grievance it had filed on behalf gf the lieutenant who was sued
following the hospital incident. [After an arbitrator was appointed,
the City filed this petition.
The City asserts that the gyievances are untimely and seek a
remedy that would conflict with N.,J.S.A. 40A:14-155. That statute
states:
Whenever a member or officer of a municipal
police department or forde is a defendant in any
action or legal proceeding arising out of and
directly related to the lawful exercise of police
powers in furtherance of [his official duties, the
governing body of a muniqipality shall provide
said member or officer with necessary means for
the defense of such actigqn or proceeding, but not
for his defense in a disqiplinary proceeding
instituted against him by the municipality or in

[a] criminal proceeding instituted as a result of
a complaint on behalf of |the municipality. If
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employer legally agree to provide legal representation to employees
served as defendants in lawsuits; and (2) when can an employer
legally agree to indemnify employeps for money damages returned
against them. This dispute involvps only the issue of legal
representation and we will considefr only that issue.

N.J.S.A. 40A:14-155 mandatep that an employer provide legal
representation in certain instanceg. But it is well-established
that this statute does not prohibift an employer from agreeing to
provide coverage beyond the instances required by that statute. See
Edison Tp., P.E.R.C. No. 98-16, 23| NJPER 492 (928237 1997); Edison

Tp., P.E.R.C. No. 98-17, 23 NJPER K494 (928238 1997); East Newark,

P.E.R.C. No. 92-96, 18 NJPER 167 (/123080 1992); Essex Cty., P.E.R.C.

No. 87-6, 12 NJPER 605 (917227 1986); Hudson Cty., P.E.R.C. No.

83-59, 9 NJPER 10 (914003 1982).

In support of its public pdlicy arguments, the City has cited
both state and federal cases concqrning the obligations of public
employers, through insurance carriers, to indemnify police against
adverse civil judgments involving |both off-duty and on-duty cases.
One of those cases, Skevofilax v. |[Quigley, 810 F.2d 378, 124 LRRM
2431 (3d Cir. 1987), cert. den. 4§81 U.S. 1029 (1987), decided by the
entire bench of the United States |Court of Appeals for the Third
Circuit, also addresses the preemption issue raised here and accords
with our approach in East Newark gnd Edison.

At present only the issue ¢f legal representation appears to

have been joined and that issue ig mandatorily negotiable and not
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policy argument to the arbitrator,
arbitration in New Jersey includes
PBA Local No.

Kearny 21 v. Town o

8.

The City may make any public

as public sector grievance
consideration of such issues.
217

f Kearny, 81 N.J. 208,

(1979) .1/ 1In addition, should the

remedy

that the City believes is b

arbitrator issue an award and

pyond the scope of negotiability

and arbitrability, it may file a new petition.

ORI

The request of the City of

arbitration is denied.

Chair Wasell, Commissioners Buchar
voted in favor of this decision.
abstained from consideration.

DATED: December 18, 1997
Trenton, New Jersey

ISSUED: December 19, 1987
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PER

Newark for a restraint of binding

BY ORDER OF THE COMMISSION
Z%,//,a“ﬁ 7. 2245444
Tllicent A. Wasell
Chair

an, Klagholz, Ricci and Wenzler
None opposed. Commissioner Finn

Conmissioner Boose was not present.

¢ employer’s statutory and/or
ndemnify police employees might
the civil lawsuit itself. See
(holding that where the

on obligation is challenged

bf the lawsuit, the affected
officers may cross-claim forx

enforcement of the collective




	perc 98-082

